
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 189 of 2012 

u/s 448/376/511/323/506  IPC 

STATE 

Versus 

Abdul Hamid Gudu 

   Accused person 

(Committed by Sri I. Ahmed then JMFC, Bilasipara in GR (CPR) case No-

176/10 u/s 448/376 I.P.C.) 

 

Advocate appeared:- 

For the state:-Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:-Mr. Hekmat Ali , Advocate. 

Date of institution of the case    :- 01-08-10 

Date of commitment            :-  21-09-12 

Date of Framing charge          :- 06-05-13 

Date of prosecution evidence   :-  28-04-14, 04-08-14,04-02-17, 

          11-05-17,17-11-17,02-02-18 

 
Statement of accused recorded on :-  15-02-18 

Date of Argument                      :-  15-02-18, 23-02-18 

Judgment delivered                 :- 09-03-18 
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JUDGMENT 

Prosecution Case 

1. Prosecution case in brief is that  on 01-08-10 at about 11.00 am while 

informant's daughter Victim was watching T.V alone at home  taking 

advantage of the same, accused person Abdul Rop @ Gutu entered into the 

house of informant and attempted to commit rape on Victim and when Victim 

made hue and cry accused person mentioned above restrained Victim to 

made hue and cry and later when hearing hue and cry of Victim neighboring 

people arrived  then accused Abdul Rop @ Gutu fled away from the place of 

occurrence. Thereafter hearing about the incident when informant's son  and 

nephew went to inquire about the incident then ejahar named accused  hit 

them with iron rod causing injury to them fled away. To this fact informant 

Paresh Das lodged the ejahar before O/C Chapor PS.              

Investigation 

2. Officer-in-charge of Chapar police station on receipt of ejahar from   

informant Paresh Das registered a police case vide Chapar police case No. 

176/10 under section 448/376/511/326/506 I.P.C. and SI B.N Das was 

entrusted to conduct the investigation of the case and after completion of 

investigation IO submitted charge sheet against the accused person named 

herein above u/s 448/376/511/323/506 I.P.C.    

Committal 

3. On receipt of the charge sheet, then Learned JMFC, Bilasipara, took 

cognizance and after furnishing necessary copies to accused person 

committed the case before the Learned. Sessions Judge, Dhubri for trial and 

Learned Session Judge, Dhubri made over the case to learned Addl. Sessions 

Judge, Dhubri for trial. 

Charge 

4. Ld. Addl. Sessions Judge, Dhubri after hearing learned counsel for 

both sides and perusal of material on record framed charge u/s 

448/376/511/323/506 IPC against the accused Abdul Hamid Gudu and when 

charges are read over and explained to the accused person, he pleaded not 

guilty and claimed to be tried and finally Ld. Addl. Sessions Judge, Dhubri 

transferred and made over this case to this court for trial.   
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Trial 

5. In order to prove the prosecution charges against the present 

accused person, prosecution adduce evidence of all together 7 number of 

witnesses and exhibited 5 numbers of documents. PW-1 Paresh Das, PW-2 

Madhabi Das, PW-3 Dalimi Sarkar, PW-4 Jayanta Das, PW-5 Pankaj Ray, PW-

6 victim, PW-7 Inspector Bhupendra Nath Das .  Ext-1 Ejahar, Ext-2 Sketch 

map, Ext-3 Injury report, Ext-4 Injury report, Ext-5 Charge sheet. After 

closure of the prosecution evidence, statement of the accused person 

recorded u/s 313 Cr.P.C. Accused plea is total denial, however declined to 

adduced evidence in support of the plea of denial.  

6.                         POINTS FOR DETERMINATION:- 

i) Whether accused on 01-08-10 at about 10.00 am at village 

Bhakatgaon ASEB under Chapor PS committed house trespassed by entering 

into the dwelling house of the informant with intent to commit rape on his 

daughter Victim? 

ii) Whether accused on 01-08-10 at about 10.00 am at village 

Bhakatgaon ASEB under Chapor PS  attempted to commit rape on Victim? 

iii) Whether accused on 01-08-10 at about 10.00 am at village 

Bhakatgaon ASEB under Chapor PS voluntarily caused hurt to Victim? 

iv) Whether accused on 01-08-10 at about 10.00 am at village 

Bhakatgaon ASEB under Chapor PS  committed criminal intimidation by 

threatening Victim with intent to commit rape on her? 

ARGUMENT 

7. Ld. Addl. P.P submitted that by adducing sufficient evidence including 

evidence of informant and victim established the prosecution charge against 

the accused beyond all reasonable doubt. 

8. Countering the same Ld. defence counsel  submitted that none of the 

witnesses examined by the prosecution seen the occurrence and PW-3 was 

also not present at the place of occurrence and there is no  criminal intention  

of the accused brings on record by the prosecution against the accused  and 

it is the mother of the victim  who had  borrowed the money from the 

accused and when he went to bring the same from the mother of victim then 

hatching the plan lodged the case  after assaulting the accused at his shop 

by the brother and father of the alleged victim. Ld. defence counsel further 

submitted that it is the victim who threatened the accused and there not a 

single piece of evidence appears against the accused that accused trespassed 

into the house of informant and made any attempt to commit rape or cause 
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any injury on the person of victim. PW-4 and PW-5 also did not stated that 

they sustained injury on their body and victims evidence does not pointed  

any ingredient of attempt to commit rape  and as such prosecution miserably 

failed to bring home charge against the accused and accused entitle 

acquittal.   

EVIDENCE 

9. PW-1 Paresh Das is the informant of this case. His evidence is that on 

the day of incident while he was not present at his home, accused entered 

into his house at about 10.30 am and tried to commit illegal act on his 

daughter and when his daughter made hue and cry, hearing hue and cry of 

his daughter local people and his son rushed to the place of occurrence to 

which accused hit his son by iron rod. He deposed accused hold hand of his 

daughter in order to commit illegal acts and also threatened to kill her.  He 

deposed after coming to know about the incident he lodged the ejahar before 

Chapar PS vide Ext 1. In cross he stated he reside at ASEB quarter complex 

at Chapar and on the day of incident his younger son Shudev was present  at 

home and other family members were absent. He stated one Khargeswar 

Kakati informed about the incident meeting him personally at Salkocha.  He 

stated after reaching home many people along with his wife, elder son and 

nephew at his home and his daughter was crying and one Dalimi Roy saw 

the accused running.  He stated his elder son went to the shop of accused  

and scuffle took place in between his elder son and accused and accused hit 

his elder son by rod. He stated he along with his family members know the 

accused for many years.  

10. Evidence of PW-2 Madhabi Das is that on the day of incident her 

husband being driver of ASEB department went to his job and she also went 

to meeting of a self-help group and at that time her daughter was alone at 

home and later one Dalimi Sarkar came to her house.  She deposed  while 

she was in meeting she was told over phone that accused had illegally 

entered into her house and caused disturbance to her daughter. Thereafter 

she told about the incident to her son Jayanta Das and as soon as her son 

rushed to the house and tried to resist accused but accused assault her son 

by a rod and caused injuries on his head and face. She deposed after one 

hour she reached home and at that time she found accused present at her 

house and disturbing her daughter and her daughter told her about the 

incident.  Thereafter accused ran away from the place of occurrence seeing 

gathering of neighbouring people to their house. She stated accused 
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voluntarily entered into her house to commit some illegal acts on her 

daughter but could not do so as Dalimi came to their house. She further 

stated accused used to threatened her daughter for his illegal lust.  In cross 

she stated she knows accused prior to the incident. She denied the defence 

suggestion that she borrowed Rs. 5,000/- from accused. She stated incident 

of assault on her son took place 300 mtrs. away from her house and one 

Pankaj Ray seen the said incident of assault.  

11. PW-3 Dalimi Sarkar deposed that on the day of incident she went to 

the house of informant at about 10.00 – 10.30 am and found daughter of 

informant crying and at that time her parents were not present. On being 

asked informant’s daughter told her that accused illegally entered into her 

house and disturbed her. Thereafter she called her mother over phone and 

victim girl explained about the incident to her mother over the phone. She 

deposed neighbouring people gathered at the place of occurrence and 

mother of victim also came to the place of occurrence after getting her call 

and accused ran away seeing gathering of people. She deposed son of 

informant was also informed about the incident and he rushed towards the 

accused and after sometimes he told them that accused had badly assaulted 

on his head and face. In cross she stated when she went to the place of 

occurrence she found no one except victim in her house. She stated son of 

informant arrived first and thereafter wife of informant arrived. She stated 

she did not see conversation between the victim and her mother and also did 

not see assault made by the accused to informant’s son.  

12. Evidence of PW-4 Jayanta Das is that on the day of incident while he 

arrived at his home he heard from his sister that accused entered into their 

house and attempted to commit illegal act on her and when she started hue 

and cry and hearing the same neighbouring people came to the place of 

occurrence then accused fled away from the spot. He deposed thereafter his 

father lodged the ejahar. In cross he stated occurrence took place at about 

11.00 am and at that time he was not present at home and he heard about 

the incident from his sister. 

13. Evidence of PW-5 Pankaj Ray is that on the day of incident while he 

was away from his house and working elsewhere he got information that 

accused came to victim’s house and asked for a glass of water to drink and 

after drinking water he did not leave the house and sensing the foul play 

victim threw hot milk on accused. Immediately his paternal uncle came there 

and accused left the house. He deposed they caught the accused and 
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assaulted him. In cross he stated he does not remember the date of 

occurrence.  He came to the house of his aunt and by that time accused had 

left the house. On being asked his aunt told him that accused came to her 

house and asked for a glass of water but accused did not leave the house 

after drinking of water. He stated they assaulted the accused and accused 

also retaliated and accused also filed cross case against them. 

14. PW-6 is the victim of this case. Her evidence is that incident was took 

place 5/6 years back on one Sunday. On that day she was alone at her house 

and her mother, father and elder brother were not at home. At that time at 

about 11.00 am accused came to their house and asked her about her 

mother. To that she asked accused to sit in drawing room and told him that 

her mother was not present at home. Thereafter, accused asked for a glass 

of water to which she had given to him and after drinking of water accused 

remain sit at their drawing room and did not leave her house. She deposed 

thereafter she had gone to kitchen from drawing room and started to boil 

milk. At that time accused entered into kitchen to that she told him that why 

he had entered into their kitchen and they are Hindu and having temple in 

their kitchen and accused is a Muslim boy. She deposed accused did not 

allow her to come out from the kitchen and to that she told accused if he did 

not allow her to come out from the kitchen then she will throw boil milk on 

his body and then accused allowed to leave her and she took stick a stick to 

save her to that accused threatened her that don’t beat him or he will finish 

her and thereafter accused left their house. She deposed at that time her 

mahi came to their house and he told about the incident to her mahi Dalimi 

Sarkar and her mahi informed the matter to her mother over phone. She 

deposed when her brother came home she told about the incident to them 

and her brother went to asked accused about the incident but accused beat 

her brother and thereafter her father lodged the ejahar and took her to 

hospital for medical examination. In cross  she stated she can’t recollect the 

date of incident. She stated accused had one shop in the locality  and 

accused visit first time to their house on the day of incident. She stated on 

the day of incident no one was present at their house and watchman was 

also not present at his quarter. She stated when accused left their house she 

locked the door of their house and at that time one mahi came to her mahi 

informed about the incident to her parents and brother. She stated accused 

did not assaulted her but accused came to their house and followed her 
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when she was alone at her house. She further deposed accused was not 

friend of her brother. 

15. PW-7 IO Insp. Bhupendra Nath Das deposed on receipt of ejahar  

from one Paresh Das and registered Chapar PS Case no. 176/10 u/s 

448/376/511/326/506 I.P.C. and took over the charge of investigation 

himself. Accordingly he rushed to the place of occurrence, recorded 

statement of the informant, victim and other witnesses, sent the injured 

Jayanta Das and Pankaj Ray to Chapar SHC for medical examination, drawn 

sketch map of the place of occurrence, apprehended accused and produced 

him before Magistrate after his medical examination.  He deposed as victim 

Dulumoni Das not reluctant to go to medical examination and reason stated 

by her is that accused made attempt to commit rape on her therefore she 

was not sent to doctor for medical examination. Thereafter he have collected 

medical report of the injured and Dr. M.U. Ahmed examined the injured 

Pankaj Ray and Jayanta Das and after completion of investigation he have 

submitted charge sheet against the accused Abdul Hamid u/s 

448/376/511/323/506 I.P.C vide Ext 5.  In cross he stated ejahar was 

lodged on the day of incident at about 03.00 pm.   He stated during 

investigation he had recorded statement of complainant Paresh Das first then 

recorded statement of other witnesses namely Madhabi Das, Dalimi Sarkar 

who had come to the place of occurrence coming to know about place of 

occurrence  and other witnesses. He stated at the time of incident victim was 

alone at her home. He denied defence suggestion that accused did nothing 

with the victim and only to harass accused he submitted charge sheet against 

the accused. 

DISCUSSION, DECISION & REASON THERE OF:- 

16. Prosecution allegation against the accused Abdul Hamid Gudu is that 

on 01-08-10 at about 10.00 am at village Bhakatgaon ASEB under Chapor PS 

committed house trespassed by entering into the dwelling house of the 

informant and attempted to commit rape on informant’s daughter Victim and 

in order to commit rape on Victim voluntarily caused hurt to her and 

threatened her to finish her life. I have scrutinized the case record as well as 

oral evidence of the prosecution side. PW-6 being victim, is the star witness 

of this case. Now let me analyze evidence on record. 

17. On meticulous scrutiny of the evidence of PW-6, the victim of the 

case, I find that victim in her statement not made single statement that 

accused beaten her or she sustained any kind of injury on her body on the 
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date of incident. Her evidence does not point any material that accused 

voluntarily caused hurt on her body. Ext-3 and Ext-4 medical report are not 

connected with PW-6. Thus, charge that accused voluntarily caused hurt on 

victim not at all established. 

18. Ext -3 is the medical report of PW-4 Jayanta Das S/O Paresh Das and 

Ext 4 is the medical report of Pankaj Roy, PW-5. Both the PWs did not stated 

that accused assaulted them or they sustained injury on their body. Both the 

PWs are silent on this fact. Therefore, Ext 3 and Ext 4 does not help the 

prosecution case and these two exhibits do not help the prosecution charges 

against the accused persons. 

19. PW-1, PW-2, PW-3, PW-4, PW-5 and PW-6 victim of the case stated 

that accused came to the house of PW-1 when PW-6 was present at her 

home alone. PW-1 to PW-5 stated accused entered into the house with intent 

to commit illegal act with PW-6. PW-1 stated accused entered into his house 

with intent to commit illegal act with his daughter (PW-6). PW-2 stated 

accused entered into the house and caused disturbance to her daughter and 

at that time they are not present at their house. PW-3 on the day of incident 

came to the house of informant at about 10/10.30 am and found PW-6  was 

crying and on being asked PW-6 told her that accused illegally entered into 

their house and disturbed her. PW-4 stated accused entered into the house 

and attempted to commit illegal act on his sister. PW-5 stated accused came 

to the house of PW-6 asked for a glass of water to drink, but after drinking 

water accused did not leave the house, so seeing foul play the victim thrown 

hot milk on accused. 

20. On scrutiny of evidence of aforesaid witness, it appeared that none of 

the witnesses stated that accused made any attempt to commit rape on 

victim.  PW-1 and PW-4 though stated accused made attempt to commit 

illegal act on victim but their evidence is not specify what attempt accused 

being made on victim. 

21. It is evident from the evidence of PW-1 to PW-5 that they are not 

present at the place of occurrence when accused came to the house of PW-1 

and did not witness any incident. PW-3 was told by PW-6 victim that accused 

illegally entered into their house and disturbed her. But her evidence does 

not specifically shown what actual disturbances caused by accused to her. 

PW-6 victim did not disclose what exactly and actually did by accused with 

her. Evidence of PW-3 is not specific and does not pin point the actual 

conduct of accused. Her evidence is ambiguous and same is not clear. 
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22. PW-6 is the victim. Her evidence is that accused came to their home 

asked her about her mother and she asked accused to sit in their drawing 

room and told accused that her mother is not at home and accused wanted a 

glass of water to drink which she had given to accused but accused after 

drinking water did not go and remain sit in their drawing room. Thereafter 

she came to kitchen to boil milk and at that time accused entered into their 

kitchen and she asked accused why he had entered into their kitchen as he is 

a muslim and their puja ghar is in the kitchen and accused did not allow her 

to come out and from kitchen and she told accused she will threw boil milk 

on his body and accused allowed her to come out and accused given her 

threatening that “don’t beat me, I will finish you”. In cross she stated when 

accused came to their house, she asked him to sit in their drawing room and 

offered a glass of water as he asked for a water. In cross she stated accused 

followed her when she leave drawing room and stands in front of the kitchen 

door and at that time she asked him not to enter into their kitchen and if he 

enter into the kitchen she would threw boil milk on him and accused did not 

enter into the kitchen. She stated in cross to save her she picked up a stick 

and asked him to leave their house else she will beat him and then accused 

gave her threatening that he will finish her. 

23. On meticulous scrutiny of the evidence of PW-6, the alleged victim, it 

is revealed that accused visit their house and wanted to meet their mother. It 

is the PW-6 who allowed accused to sit in their drawing room and offer a 

glass of water as accused wanted a glass of water to drink. PW-6 stated 

accused did not leave their house after drinking water. Her evidence shown 

that accused did not enter into their kitchen. Though PW-6 stated accused 

followed her, stand in front of the kitchen door, wanted to enter into the 

kitchen but he did not enter into their kitchen. Her evidence shown she did 

not allowed accused to entered into their kitchen as he belonged to muslim 

community and puja ghar is inside the kitchen. PW-6 evidence clearly shown 

that accused did not enter into the kitchen. Her evidence further pointed he 

told her that he will finish her when she picked up a stick to beat him and 

told him that she will threw boil milk on to him. When accused came to their 

home and took glass of water given to him by PW-6. He was fully aware that 

victim was alone at home. Had his intention was bad he could have done 

wrong acts on her. It is not the evidence of PW-6 that accused after coming 

to know about the absence of other family member of the house hold her, 
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embarrassed her or did any act which is uncomfortable or amount to 

outraging the chasity of a woman. 

24. In this case evidence of PW-6 does not pointed that accused did or 

attempted any sorts act which falls in the category of section 375 I.P.C. to 

attract section 376/511 I.P.C., offender has to made some attempt to fulfill 

the ingredient of section 375 I.P.C. to attract penal provision of section 376 

I.P.C. and in this case there is no attempt being made by accused to attract 

the ingredients of section 375 I.P.C. and therefore section 376/511 I.P.C. 

does not attracted and I came to my judicious finding that prosecution 

miserably failed to bring home charge u/s 323/376/511 I.P.C. against the 

accused and I hold him not guilty u/s 323/376/511 I.P.C.  and he is acquitted 

from the charge of section  323/376/511 I.P.C. 

25. From the evidence of PWs apparently it is coming out that accused 

visit the house of informant. Now it is to be find out whether accused has 

any mens rea to commit an offence or whether his presence at the informant 

house attracted to ingredient of section 448 I.P.C. It is the cardinal principle 

of criminal jurisprudence that prosecution must bring its charge against the 

offender beyond all reasonable doubt and only bring the guilty of the accused 

and there should not left any room which shown innocence of alleged 

offender.  

26. In the case in hand accused visit the house of informant to meet wife 

of informant. Evidence of PW-6 shown that accused asked for her mother 

and she allowed the accused to sit in their drawing room. 

27. Her evidence shown that after allowing accused to sit on their 

drawing room she told accused that her mother is absent. It is not her 

evidence that she told first accused that her mother is not present at home 

and accused forcefully sit in their drawing room.  It is coming out from her 

evidence that she gave glass of water as accused wanted to drink but her 

pint is that after drinking water he did not leave their house and remain sited 

in their drawing room. But during that time also accused did not utter any 

word to her nor he did any act upon her which attracted commission of an 

offence. PW-6 alleged when she came to kitchen accused followed her to 

kitchen and stands in front of the kitchen door and at that time she told 

accused that he comes inside the kitchen she would threw boil milk onto her. 

Her evidence does not shown that at that time also accused gave her, passed 

any lewd remarks, commits, gesture on her. Thus comes doubt whether 

accused presence at that time was with bad intention and this is not proved 
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against the accused beyond all reasonable doubt. PW-6 stated she restrained 

accused to come inside the kitchen as he hails from muslim community. The 

mens rea of accused not at all comes from the evidence of PW-6. It is the 

cardinal principle of criminal jurisprudence that prosecution must establish its 

charge against the accused beyond all reasonable doubt. Here in the case in 

hand, PW-6 allowed accused to sit in the drawing room when she knows that 

her mother not present at home, whom accused wanted to meet. It is not 

the accused who forcefully sit in the drawing room of the accused. the fact 

that accused went inside and stand in front of the kitchen does not make his 

presence with guilty intention without any over act, gesture, remark on PW-

6. The alleged victim of the case and accused rebuked when PW-6 pick-up a 

stick and told him that she will threw boil milk on his body telling him that he 

is a muslim and not to come inside the kitchen. Therefore, in my judicious 

opinion, I do not find any criminal intention of the accused and prosecution 

failed to established its charge u/s 448/506 I.P.C. against the accused 

beyond all reasonable doubt and I hold him not guilty u/s 448/506 I.P.C. and 

accordingly he is acquitted from the charge of section 448/506 I.P.C.  

28. In the result, accused Abdul Hamid Gudu is acquitted from the charge 

of section 448/376/511/323/506 of I.P.C and is set at liberty. 

29. His bail bond will remain stands for next six (6) months u/s 437(A) 

Cr.P.C. 

30. Send back the GR case record to the learned committal Court with a 

copy of the judgment.  

31. Given under hand and seal of this Court on this 09th day of March 

2018 at Bilasipara.  

 

 

      (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

PROSECUTION WITNESS:- 

 PW-1 Paresh Das,  

 PW-2 Madhabi Das,  

 PW-3 Dalimi Sarkar,  

 PW-4 Jayanta Das,  

 PW-5 Pankaj Ray,  

 PW-6 Victim,  

 PW-7 Inspector Bhupendra Nath Das.   

  

PROSECUTION EXHIBIT:- 

 Ext-1 Ejahar,  

 Ext-2 Sketch map,  

 Ext-3 Injury report,  

 Ext-4 Injury report,  

 Ext-5 Charge sheet 

  

  

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


